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[1]    Dundas Residences Inc. (“DRI”) submitted an application for a Zoning By-law 

Amendment (“ZBLA”) to amend City of Toronto (“City”) Zoning By-laws No. 438-86 and 

No. 569-2013 (currently before the Board) to rezone a property at 175-191 Dundas 

Street East and 235 Jarvis Street (“subject property”) to a site specific zoning, the 

purpose of which is to permit a 47-storey mixed-use building.  DRI has appealed, 

pursuant to s. 34(11) of the Planning Act (“Act”), Council’s failure to make a decision 

within the statutory timeframe. 

MOTION 

[2]     At the commencement of the hearing, Counsel for Amexon Development 

Corporation (“Amexon”) brought a Motion for:  

1.  An order of the Board to consolidate the hearing of DRI’s appeal with the 

appeals of Official Plan Amendment 82 (“OPA 82”) and with the future 

appeal by Amexon of its applications for a ZBLA for its lands municipally 

known as 225 Jarvis Street;  

2. An order of the Board adjourning the DRI appeal until such time as the 

DRI appeal may be heard together with the OPA 82 appeals and the 

Amexon appeal; 

3. In the alternative, an order of the Board consolidating the DRI appeal with 

the OPA 82 appeals and adjourning the hearing of the DRI appeal until 

such time as the DRI appeal may be heard together with the OPA 82 

appeals; 

4. An order of the Board that a pre-hearing is required prior to proceeding 

with the consolidated appeals; 

5. Such further and other relief as counsel may request and the Board may 

permit. 
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[3]     Amexon argued that the adjournment of the DRI appeal and its consolidation with 

the OPA 82 and Amexon appeals was in the public interest and necessary to permit a 

fair hearing of the DRI appeal, the OPA 82 appeals and the Amexon appeal. Amexon 

maintained that this would not result in undue prejudice to the other parties. 

[4]     Amexon maintained, outlining its reasons in some detail (Exhibit 1) that: 

1. the DRI application is premature in that there is a need for comprehensive 

planning in the Downtown East Study area; 

2. there are common facts and issues between the DRI appeal, the OPA 82 

appeals and the Amexon appeal which should be addressed at the same 

time; and 

3. the DRI appeal shares important common issues with the OPA 82 appeals 

and the Amexon appeal, and that, consequently, it would be unfair and 

prejudicial to allow the DRI appeal to proceed in isolation from the OPA 82 

and Amexon appeals. 

[5]     In response (Exhibit 2), Counsel for DRI argued that Amexon had been aware of 

DRI`s application at least since November 2014 but did not serve its motion to adjourn 

until May 14, 2015, with no explanation for its delay, and that the Board should dismiss 

the motion for failure to comply with the spirit of the Board Rules on adjournments. 

[6]     DRI, consenting to Amexon becoming a Party within the appeal before the Board, 

also argued that Amexon would have an opportunity to call its case during this appeal, 

including relevant expert evidence on issues of prematurity, conformity with applicable 

Official Plan (“OP”) policies, issues arising under the City’s guidelines and potential 

impacts on neighbouring properties, and that any delay in proceeding with the hearing 

would constitute prejudice against DRI and an inefficient use of the Board’s time.   
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[7]     The Board, agreeing with DRI’s assertions that the appeal before it would afford 

Amexon an opportunity to call its case and that a delay could constitute a prejudice 

against DRI, denied Amexon’s Motion. 

HEARING 

[8]     The hearing ran five days. Peter Smith and Michael Gagnon gave expert land use 

planning evidence and opinion on behalf of DRI and Amexon respectively.  David 

Oikawa, appearing under summons from Amexon, also gave expert land use planning 

evidence and opinion. Robert Freedman gave expert evidence and opinion in matters of 

urban design on behalf of Amexon. Deni Poletti and Mansoor Kazerouni gave expert 

architectural evidence and opinion on behalf of Amexon and DSI respectively.  The City 

was a Party at the hearing in support of the application but called no evidence. 

SUBJECT PROPERTY 

[9]     The rectangular site is located at the southeast corner of Jarvis Street and Dundas 

Street East and comprises an area of approximately 1.191 square metres (0.29 acres), 

with a frontage of approximately 30.9 metres (“m”) on Jarvis Street and 38.2 m on 

Dundas Street East.  It currently consists of an assembly of two-storey mixed-use 

buildings containing five residential dwelling units at 175-191 Dundas Street East and a 

45-bed rooming house at 235 Jarvis Street. 

[10]     The subject property is located in the Downtown area within walking distance of 

the Dundas subway station.  It is on the Dundas streetcar line and the Downtown/Mount 

Pleasant bus route. 

[11]     To the immediate south, at 225 Jarvis Street, is the 14-storey Grand Hotel 

(“Grand”), which is sited on a 0.46 hectare (1.14 acres) property, with a 66.5 m frontage 

along Jarvis Street and a depth of 69.0 m.  This property, which is owned by Amexon, 

who also operates the Grand, is a through lot extending back to George Street.  The 

building was constructed in 1974 as the Royal Canadian Mounted Police’s Southern 



  5  PL141461  
 
 
Ontario Division headquarters, which was relocated to London in 1992.  In 1993, the 

building reopened as the Grand.  Amexon has an application before the City to 

redevelop the property with Grand being largely retained. 

[12]     To the south of the Grand, at 207-219 Jarvis Street, are several heritage-listed 

three-storey rowhouses, and, at 226-244 George Street, 2.5-storey semi-detached 

dwellings. South of the rowhouses at the northeast corner of Shuter and Jarvis streets is 

a commercial parking lot that was rezoned in 2010 to permit a 20-storey hotel. 

[13]     Immediately to the north of the subject property is the nine-storey Hilton Garden 

Inn. A rezoning was approved in 2013 on this site to permit a 45-storey residential 

tower. 

[14]     Immediately to the east of the subject property is a grouping of low-rise buildings, 

used for residential, office and commercial purposes.  Further east is the École 

Gabrielle Roy elementary school at 14 Pembroke Street. 

[15]     To the west, at 155 Dundas Street East, is an approved 42-storey residential 

building that is under construction. 

PROPOSAL 

[16]     The application proposes to redevelop the subject property with a 47-storey 

mixed used building containing street related retail uses with residential uses above. 

The project is to contain 534 dwelling units and 186 square meters of retail space. A 

four-storey podium is to frame the street edges of Dundas and Jarvis Streets and at-

grade retail is proposed at the corner of Dundas and Jarvis Streets.  A total gross floor 

area (“GFA”) of 34,551 square metres is proposed.  Of this, 34,365 square metres will 

be residential, with a proposed 534 residential suites, and 186 square metres retail. 
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[17]     The podium will be set back 1.71 m from the Jarvis Street lot line to provide a 6 

m sidewalk.  The ground floor will be set back an additional 1.29 m along Jarvis Street 

and 1 m along Dundas Street. 

[18]     The tower steps back at the fifth floor providing a 3 m setback from the Jarvis 

and Dundas Streets lot lines, 3 m from the east property line and 5 m from the south 

property line. 

[19]     The total building height is proposed to be 145.5 m when measured to the top of 

the mechanical penthouse. 

[20]     The tower floorplate is 750 square metres.  The balconies on the north and south 

building faces project 1.2 m. 

EVIDENCE AND FINDINGS 

[21]     The Board heard from three land use planners, all of whom agreed that the 

subject property, designated Mixed Use in the City’s OP, and located within the 

Downtown Toronto Urban Growth Centre, is identified for urban intensification. The 

nature of that intensification was among the central questions raised at this hearing.   

[22]     As Mr. Smith pointed out, the area is a focus for mixed-use intensification, 

intending to accommodate both population and employment growth.  He stated that the 

OP strongly supports housing in the Downtown with the goal of minimizing in-bound 

commuting as well as providing homes for those who work in the downtown, noting OP 

Policy 2.4(4), which provides for intensified development, with minimum density 

requirement and limits on parking for sites such as the subject property that are well 

serviced by public transit. 
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[23]     There was no argument with Mr. Smith’s assertion that current uses on the site 

represent an underutilization of land and infrastructure, and that optimization of density 

on the site is consistent with both good planning practice and with the policy directions 

of both the Province and the City, “subject,” he said, “to achieving appropriate built form 

relationships.” (Exhibit 10) 

[24]     The issue of appropriate built form proved one of the key issues at the hearing. 

[25]     In a Request for Directions Report dated April 9, 2015 (Exhibit 6A, Tab 13), 

senior planner Giulio Cescato, who authored the report, recommends the City support 

the application at the Board. Having apparently not yet done so, he states that “staff will 

review the proposed development for consistency with the Provincial Policy Statement 

2014 (“PPS”) and for conformity with the Growth Plan for the Greater Golden 

Horseshoe (“GP”).  

[26]     He reviews a number of OP policies affecting the proposed development, as well 

as a Site and Area Specific Policy for the Garden District (OPA 82) recently adopted by 

Council.  He reviews the zoning, the City-Wide Tall Building Design Guidelines and the 

Tree Preservation policies, and concludes that the proposal meets their individual 

requirements.   

[27]     Somewhere between page 7 and page 12 of his report Mr. Cescato must have 

reviewed the PPS and Growth Plan because on page 12 he concludes that the proposal 

is consistent with the PPS and conforms to and does not conflict with the GP.  

[28]     Mr. Cescato does a thorough job in his report reviewing height; sun, shadow, 

wind and skyview; traffic impact, access, parking and servicing; amenity space; rental 

housing issues and the Toronto Green Standard. 

[29]     He goes into some detail about the s. 37 benefits which will accrue to the City if 

the proposal goes ahead.  These are considerable and worthwhile benefits primarily 
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focussed on the challenge of providing affordable housing.  They total several millions 

of dollars. 

[30]     In his review of setbacks, separation distances and transition, Mr. Cescato 

states, “As part of the consideration of this application, and in the course of the Garden 

District study, staff modelled new tower development on the site and adjacent 

properties. Staff has determined that it is possible to construct a tower on the property 

at 175 Dundas Street East and still construct a new tower on the site of the Grand  to 

the south (the proposed tower is 25 m from the existing Grand building). 

[31]     This “modelling” of new tower development  became an unresolved issue at the 

hearing. In his April 9, 2015 Request for Direction Report for the DRI application, Mr. 

Cescato states, “as part of the consideration of this application, and in the course of the 

Garden District study, staff modelled new tower development on the site and adjacent 

properties.”   

[32]    The Board heard that on more than one occasion Amexon requested the 

modelling to which the City referred, but it was not made available to them. 

[33]     Nor was it made available at the hearing by either Mr. Smith or Mr. Oikawa. Mr. 

Oikawa, manager of planning for the midtown area of the Toronto and East York office, 

stated that he did not have the modelling with him because his summons instructed him 

“to bring all files related to 175 Dundas Street”, a site specific application and the 

modelling was part of the Downtown East Study. In fairness to Mr. Oikawa, he was 

substituting at the hearing for Mr. Cescato who was on vacation. Mr. Cescato worked 

under Mr. Oikawa on this application. 

[34]     In his evidence, Mr. Oikawa stated that Amexon was not specifically approached 

by the City to take part in what the City and Mr. Smith refer to as a Block Planning 

process, and that, although Amexon had written detailed letters to both the planner and 

the Director setting out its specific concerns with respect to OPA 82 (Downtown East 

Planning Study) on November 20, 2014 (Exhibit 6A, Tab 10), and on December 15, 
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2015 (Exhibit 6 B, Tab 27), prior to the preparation of the final report, dated January 22, 

2015 (Exhibit 6B, Tab 26), staff did not address Amexon’s concerns.  In fact, Amexon 

and its concerns appear to have been conveniently ignored throughout this entire 

process. 

[35]     Mr. Smith, in response to a question from Amexon’s counsel that “no effort has 

been made, whatsoever, not one square metre has been changed in your building to 

accommodate concerns that were raised by Amexon, correct?”, replied “Correct.” 

[36]     There is no dispute that the Amexon property is large enough to support a tall 

building.  Amexon originally had a proposal before the City with two tall buildings 

occupying its property, which it withdrew when told by the City that it could approve only 

one tall building on the Amexon site as two would not be in keeping with the directions 

of OPA 82, which identified only two towers for the entire block.  

[37]     Amexon then went back to the drawing board and now has before the City an 

application for one 47-storey tower encompassing the retention of most of the Grand 

along with a tower to the north, which comprises the larger piece of Amexon’s property. 

Amexon proposes to keep the Grand operational during the construction of the new 

tower. The Grand employs approximately 200 people. 

[38]     Mr. Poletti, Amexon’s architect, said that there was a close relationship between 

the overlap of the new tower the existing building.  He said that every metre the new 

tower shifts to the south impacts the stability and viability of the Grand. He said that 

moving the tower to the south by 5 m would result in 44% of the existing building being 

overlapped rather than the planned 30%.  He also stated that if the proposed new tower 

shifts south, the opportunity to continue the operation of the Grand during construction 

would be lost. 

[39]     And yet, if DRI’s application is approved as it is, Amexon will be unable to 

develop its property as it wishes.  The proposed tower will certainly have to be pushed 

to the south of Amexon’s property, with the ensuing impact on the Grand. 
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[40]     In his support of the DRI application as found in the Request for Direction Report, 

written after the City had received Amexon’s revised proposal, Mr. Cescato states: 

Staff have determined that it is possible to construct a tower on the 
property at 175 Dundas Street East and still construct a new tower on the 
site of the Grand Hotel to the south (the proposed tower is 25 metres 
from the existing Grand Hotel building).  This policy direction does require 
that more of the setback be absorbed by the neighbouring property to the 

south.  (Emphasis added.) 

[41]     What staff is saying is that the recommended Tall Building Guidelines for a tower 

separation distance of 25 m, which both Mr. Smith and Mr. Oikawa say should be the 

separation distance between two tall towers, can be achieved by DRI only if Amexon 

pushes its building 20 m from property line rather than the council approved 12.5 m 

since DRI’s property is too small to comply with council approved policy. 

[42]     In other words, the DRI proposal only will work within the guidelines if part of its 

necessary setback is taken from the Amexon property – which will mean that Amexon 

will not be able to develop its own property with a potentially appropriate tower 

development the way it wishes. Neither the City nor DRI bothered to ask Amexon about 

this, or to respond to their stated concerns.   

[43]     DRI reminded the Board on more than once occasion that Amexon was at one 

point quite prepared to tear down the Grand in order to construct two towers on its site.  

That the Board finds irrelevant. That is not the proposal Amexon currently has before 

the City. 

[44]     As for DRI’s application, in Mr. Smith’s opinion, the site, located within the 

Downtown Urban Growth Centre, is a focus for mixed-use intensification in both the OP 

and the Growth Plan for the Greater Golden Horseshoe (“GP”), and intended to 

accommodate both population and employment growth.  He stated that there is “strong 

policy support” in the OP for new housing in the Downtown, and policy 2.4(4) provides 

for intensified development, with minimum density requirements and limits on parking 

for such sites.  
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[45]     It was his position that the application satisfies the criteria of OP policy 3.1.3(2) 

for the location of a tall building. With this Mr. Freedman, the former Director of Urban 

Design for the City who played a leading role in the development of the Tall Building 

Design Guidelines (“TBDG”), took some issue.  He said that when the setback and 

stepback tests which determine what size floorplate the subject property can 

accommodate are applied to the subject property “the setbacks and stepbacks being 

used were minimal, and were not, on balance meeting the intent of the TBDG and 

therefor did not represent good planning or urban design.  The proposed building is 

simply too large to fit on this small site.” (Exhibit 27) 

[46]     He stated that “the negative impact that come from overcrowding a site and 

permitting tall buildings to be developed too close to one another include compromised 

sunlight, skyview, daylighting and privacy.” 

[47]     Chapter 3 of the OP (Exhibit 6A, Tab 3) deals with Built Form and lays the basis 

for planning and decision-making as it relates to existing and proposed development 

within the City.  Mr. Freedman said that the OP “contains a number of key provisions 

dealing with built form and the public realm and the importance of designing buildings 

so that they not only meet the needs of their inhabitants, but also reinforce and improve 

the condition of the public realm.” 

[48]     Section 3.1.2 states that all great cities are built one building at a time and that 

each new building makes a contribution to the overall design of the City.  Much of the 

emphasis of this section has to do with ensuring that new development fits 

harmoniously into its existing or emerging context. 

[49]     Section 3.1.3 deals specifically with built form policies related to tall buildings, 

stating that when they are appropriately located and designed they can “support and 

draw attention to the city structure, visually reinforcing our civic centres and other areas 

of civic importance.”  It goes on to state, however, that when poorly located and 

designed, tall buildings can “physically and visually overwhelm adjacent streets, parks 
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and neighbourhoods.  They can block sunlight, views of the sky and create 

uncomfortable wind conditions in adjacent streets, parks and open space and create 

traffic congestion.” 

[50]     Section 3.1.3 specifically states that certain built form principles will be applied to 

the location and design of tall buildings. These include in 1. b) “design the floor plate 

size and shape with appropriate dimensions for the site.” 

[51]     All Parties acknowledged that the TBDG are guidelines and not policy.  They are, 

Mr. Freedman stated, intended to assist in the implementation of the OP policies for 

built form and tall buildings and establish a unified set of guidelines for the evaluation of 

all tall building development applications across the City.  

[52]     In short, the TBDG inform the built form policies of the OP and assist in their 

implementation. They can neither be ignored nor their relevance dismissed or 

downplayed. 

[53]     The TBDG were refined in 2012 resulting in a document entitled Downtown Tall 

Buildings Vision and Performance Standards Design Guidelines (“Downtown 

Guidelines”), which sought to clarify not only where the downtown tall buildings would 

be located, but also gave the City a set of design standards for the evaluation of 

downtown tall building proposals, and together with the TBDG are to be used to 

evaluate all new and current tall building development applications within the Downtown 

study area boundary. 

[54]     Mr. Freedman said that the TBDG are not intended to be applied or interpreted 

independently of each other, but each requirement weighed across the board with the 

other guidelines and should “work together” to determine whether a tall building 

development application has successfully met the overall intent of the TBDG and the 

OP.   
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[55]    Mr. Smith and Mr. Oikawa both opined that the 25 m separation between tall 

buildings provided for in the TBDG does not have to be achieved on each individual site 

where “Block Planning” has been undertaken. Mr. Gagnon and Mr. Freedman took 

issue with that position. 

[56]     Mr. Freedman pointed out that the Downtown East Planning Study states 

explicitly that all applications in the area will have regard for the TBDG. The DRI and 

Amexon lands fall within the Downtown East Study area. 

[57]     Mr. Kallio, counsel for the City, argued in his submission to the Board, that “there 

are more factors involved such as Official Plan policy and just good urban design 

principles rather than the slavish adherence to a few guidelines in the Tall Buildings 

Guidelines.”  Mr. Freedman would agree, having stated that the TBDG are “not a 

checklist”, and that “no development application is expected to adhere to all the 

guidelines (Exhibit 27). Rather, he said, a development application should be “weighed” 

against the TBDG and, on balance a determination should be made as to whether the 

proposal meets the overall intent and spirit of the TBDG. He said that certain 

Guidelines, such as setback and tower separation provisions are to be given more 

weight than some of the other provisions. 

[58]     The Board finds, having heard evidence regarding such issues as the distance 

from heritage buildings, minimizing shadowing on a school playground (the location of 

which seemed elusive), and saving 200 jobs which would at least temporarily disappear 

if the hotel had to be closed during construction, that in the final analysis the two issues 

upon which its decision turns is the question of whether the proposed building is too big 

for  the subject property, and whether it is reasonable to make up for the inadequacies 

of the subject property by effectively, and without consultation, taking land from Amexon 

to make it fit and, by so doing making it impossible for Amexon to develop its property 

with a potentially appropriate tower development in the manner it wishes. 
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[59]     Dealing with the second of the two issues first:  the City is aware of Amexon’s 

plans for its property as its application is before the City, and its application was before 

the City at the time that the Request for Directions report was written.  Amexon had, by 

then, expressed its concerns regarding the DRI proposal to the City, but those concerns 

were neither acknowledged nor addressed.  In her submissions, Ms. Kovar, counsel for 

DRI, stated that Amexon’s issue regarding fairness in terms of the proposed tower 

setback “comes down to this: it’s unfair that my client can get a 750 square metre 

floorplate tower on its site when their site, which is four times the size of DRI’s site, can 

only get one 750 square metre tower.”   

[60]     That was not what the Board heard.  The Board heard very little if any complaint 

from Amexon that it could only get one 750 square metre floorplate tower on its site.  

What the Board heard was that Amexon could not build the tower it wished to build in 

the location in which it wished to build it because DRI had been given part of Amexon’s 

property by the City to obtain a necessary setback. 

[61]     Ms. Kovar suggested that Ms. Flynn-Guglietti “sounds like she is going as far as 

saying my client should be paying her client for that.”  Ms. Flynn-Guglietti never made 

such a suggestion at the hearing. 

[62]     Ms. Kovar says that no agreement with Amexon was required “because its 

development potential was not being impacted.”  The Board finds that Amexon’s 

development potential is being impacted.  It would be different if Amexon did not have a 

development proposal before the City; but it does, and it is that development potential 

that is being impacted. An agreement should have, in the Board’s view, been sought.  

Amexon should have, at the bare minimum, been approached by either the City or DRI. 

[63]     Mr. Smith said that Amexon can easily place a tall tower on its large site.  There 

is little doubt that it can. Mr. Kazerouni did an impressive job of producing drawings 

“literally overnight” of a redesigned building on the Amexon site, pulling the wall of the 

north façade  7.5 m to the south with a 45-storey condominium tower attached to it. 
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There remained, however, many questions unanswered.  Mr. Kazerouni had never been 

in the Grand, is neither a mechanical nor structural engineer and produced no structural 

drawings other than the architectural drawings found in Exhibit 42.  The Board preferred 

the evidence of Amexon’s architect, Mr. Poletti, who has worked on the Amexon 

proposal since November 2014, who stated that if the tower and the core were to shift 

down into the building, which would be necessitated by a shift to the south, the 

mechanical, operational and structural components of the building would be 

compromised. Among other things, this would mean that the Grand could not continue 

to operate during construction of the tower.  In fact, Mr. Poletti said that if the core 

moved only 5 m the Grand could not be kept functioning, and that he would recommend 

to Amexon that it be taken down. 

[64]     In a Request for Direction Report dated August 22, 2011 (Exhibit 26, Tab 11), 

regarding an application for a 40-storey mixed-use building on a property at 357-363 

King Street West and 62 Peter Street, Dan Nicholson, a senior planner, wrote: 

The Tall Buildings Downtown Study also notes with regard to the 
relationship between lot size and tall buildings, “when buildings are 
constructed very close to the side property lines, the result is a ‘first past 
the post’ development scenario whereby the development of one site 
restricts or prohibits adjacent sites in a similar manner.”  If the proposed 
development were (sic) deemed to be acceptable, the facing distances 
could be reduced as a result of the development of smaller and smaller 
lots.  Also, the proposed lack of setbacks impact the as-of-right 
development potential of other sites on the block by exporting facing 
distance constraints to adjacent properties and compromising adjacent 
property rights.  Approval of inadequate setbacks could set a precedent 
whereby the development rights of adjacent landowners are 
compromised. 

[65]     Mr. Nicolson concludes his report: 

There is no question that appropriate intensification and development are 
planning goals in King-Spadina.  City Planning staff are prepared to 
consider development on the site but only in a manner that is respectful 
of the existing planning policy framework.  The proposed massing 
overwhelms the streetscape and are (sic) detrimental to the character of 
this portion of King Street West.  The proposal is inappropriate and 
unsupportable and does not represent good planning. 
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[66]     In a Request for Direction report dated November 22, 2013, (Exhibit 26, Tab 52) 

regarding an application to redevelop lands at 484 Spadina Avenue with a 22-storey 

mixed-use building, planner David Driedger wrote: 

To achieve sufficient light, views and privacy for proposed towers, and 
secure light, views and privacy for adjacent and potential tower sites, the 
Tall Building Design Guideline recommend that towers should be 
separated by a minimum distance of 25 metres.  The Tall Building design 
Guidelines also recommend a minimum tower setback of 12.5 metres 
from the property line.  This setback assumes that a matching setback is 
or would be provided on an adjacent site if it contains or could be 
redeveloped as a tall building. 

[67]     He continues: 

Tall Building Guideline 3.2.3c) states that not all sites may be appropriate 
for a tall building.  For small sites the minimum setbacks are to be applied 
to determine the feasibility of the site to accommodate a tall building.  
Given that the Bathurst Street frontage is only 25.6 metres, the subject 
site is too small to accommodate the minimum 12.5 metres setback to the 
north and south property lines. 

[68]     In a Request for Direction report dated February 5, 2013 (Exhibit 26, Tab 56) 

regarding an application to re-develop lands at 197 Yonge Street and adjoining 

properties for, among other things, a 60-storey residential tower to the rear of a heritage 

building, senior planner Sarah Henstock wrote: 

With respect to spatial separation between towers, the Tall Building 
Downtown Guidelines suggest that conditions beyond the requirements 
of the Zoning By-law are often necessary to achieve light, view and 
privacy.  The Guidelines note that the taller the building the more 
separation distance there should be to achieve the desired adequate 
conditions. The expectation of the Downtown Vision Guidelines is for any 
development site to address the performance standards on their own site. 

(Emphasis added) 

[69]     Guidelines are indeed just guidelines, but the TBDG have, quite justifiably, 

weighed heavily in the City’s consideration of development applications.  They inform 

the OP and the implementation of its policies.  Mr. Smith stated that the TBDG are 

intended to facilitate tall buildings, not to be used to preclude them.  But, the TBDG are 

clear that not every site is suitable for a tall building, and that tall buildings must meet 
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the Built Form policies of s. 3.1.2 of the OP which emphasize the importance of 

ensuring that new development fits within its existing and/or planned context. The Board 

does not consider the TBDG sacrosanct. There is sometimes need for flexibility.  In the 

application before it, however, the City applied the 25 m setback vigorously, giving to 

one Party while taking from another. 

[70]     The PPS (2014) and the GP both encourage intensification, but not 

intensification at all costs.  It is not necessary or desirable to over-intensify individual 

development sites in order to accommodate growth projections. 

[71]     In this regard, the Board is persuaded by the opinions of Mr. Freedman and Mr. 

Gagnon that the application, as it stands, represents over-intensification, and in so 

doing, undermines the policies of the PPS, the GP and, specifically, the OP as it relates 

to Built Form and development within Mixed Use areas.  

[72]     Mr. Gagnon thoroughly reviewed the relevant policies of the PPS and concluded 

that the proposed development does not represent an appropriate form for residential 

intensification that will support sustainability and the building of strong, healthy 

communities.  He also concluded that it could potentially impact existing local 

employment by putting at risk the 200 current jobs at the Grand if the hotel cannot 

continue to operate through the building of the proposed new Amexon tower, an issue 

which Mr. Smith did not address. Employment opportunities in both the PPS and the GP 

are not limited to Employment Areas, in which counsel for DRI is quite correct in 

pointing out that neither the DRI nor Amexon properties are located. 

[73]     Both Mr. Freedman and Mr. Gagnon opined that the DRI application fails to 

create appropriate transitions to planned buildings, as required by the OP, in that the 

proposed setbacks and stepbacks will not provide adequate light, privacy and skyviews.   

Mr. Smith opined against a “a rigid application of the guideline setbacks on a site-by-site 

basis” and that “a more detailed analysis of the building and lotting fabric is required to 

identify other potentially appropriate locations for tall towers in the vicinity and to ensure 
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that a proposed tower does not preclude potentially appropriate tower development on 

adjacent sites.” (Exhibit 10)  On the 25 m separation between tall buildings, however, all 

the planners agree. 

[74]     An examination of the proposed tower on the subject site suggests that it is 

simply too large a building on too small a site.  The 750 square metre floorplate is the 

maximum permitted under the TBDG and the subject property among the smallest in 

the area. The Board heard no good planning or urban design justification for allowing an 

oversized development on an undersized lot. 

[75]     To quote Mr. Freedman, who, following a review of the relevant sections of the 

OP, the TBDG, and the principles established for OPA 82 (Exhibit 27, page 26) stated: 

…these policies and guidelines would not support a tall building of this 
scale on the Dundas Residences site.  The application as submitted fails 
to follow important TBHG provisions including setbacks, stepbacks and 
small site guideline and as a result will have major detrimental impacts on 
the neighbouring properties as well as the adjacent public realm.  With 
respect to tower separation distance – City staff agree that 25 m is the 
acceptable standard and yet they contend that the setbacks to achieve 
this standard should be split unevenly between the Dundas Residences 
property (5 m) and the Amexon Lands (20 m). Again in our investigation 
we found no reason for this contention.  The Dundas Residents 
Application does not represent good planning or urban design and sets a 
poor precedent for tall building development applications across the city. 

[76]      Mr. Freedman said that, in reference to the contention the Request for 

Directions Report that the DRI proposal is occurring within an area that has been 

studied comprehensively by Staff and in which criteria for tall buildings has been 

established through a block by block analysis, “No evidence has been supplied to 

demonstrate that this block comprising the Dundas Residence Lands has been studied 

comprehensively.” 

[77]      Nor was any such evidence presented at the hearing.  Mr. Smith said that Block 

Planning is the solution that has been adopted in response to the challenges of 

analyzing Tall Building Sites at a Block Level, rather than a site-by-site level.  This, he 

assured the Board, “helps ensure that planning isn’t done on the basis of ‘first past the 
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post’, but on the basis of comprehensive planning.”  He stated that the City did the block 

planning exercise through planning studies for OPA 82, and that these studies 

determined that there is room for a tower on both the DRI property and the Amexon 

property.  As has already been referenced, the model for these studies for this block 

remains elusive. 

[78]      What this does, in fact, appear to be is indeed “first past the post” planning.  DRI 

got its application in first and the City supported that application by taking 20 m of a 

required 25 m setback off Amexon’s property without any consideration of Amexon’s 

subsequent application, which requires the 20 m the City so gratuitously gave to DRI. 

[79]      There was a difference of opinion as to what “block planning” actually is, Mr. 

Gagnon, using examples from the City of Brampton, suggesting it is something other 

than and more than what it appears to be in the City of Toronto.  That is not for the 

Board to determine.  

[80]     What is for the Board to determine is whether or not a tall tower can be built on 

the DRI site, and, if so, is it that tall tower proposed in the application before the Board? 

[81]     The answer to the first question is “yes”; to the second “no”. 

[82]     Dealing with the second question first: as has been stated, the Board finds that 

the proposal represents to large a building on too small a site.  The tower floor plate is 

the largest floor plate envisioned for tall buildings in the TBDG. Its GFA is 29 times the 

area of the lot. Recent development proposals in the immediate area involving 

intensification have GFAs ranging from 7.8 to 19.4 times the area of the lot.  In Mr. 

Smith’s opinion, GFA is irrelevant in assessing a proposal; however, the Board accepts 

Mr. Gagnon’s position that GFA informs us of the actual mass of the building and tells 

us how much building is being deployed on a site.  
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[83]     The proposal cannot achieve the 25 m separation distance on its own site.  If that 

distance is not achieved, light, view, skyview, privacy and wind issues ensue, 

exacerbated by the scale of the proposed DRI building. The application fails to meet the 

Built Form objectives of the OP.   

[84]     No consideration was given to what Amexon proposes to do with its site. The 

Board holds that DRI cannot unilaterally achieve its goal on the back of Amexon.  There 

should have been at the very least consultation among the Parties, initiated by DRI and 

the City.  Surely, that is only reasonable.  

[85]     Amexon did not argue that DRI should not be able to build a tall building on its 

site, and supported an alternative proposal advanced by Mr. Freedman in Exhibit 27. 

[86]     Mr. Freedman, having run a TBDG Site Test on the subject property (Exhibit 27, 

pg. 27-28) concluded that a building that would meet the 12.5 m setback requirement 

from the south property line, but continue to utilize a setback of 3 m from the east 

property line can be built on the DRI site with a reduced tower floorplate of 507 square 

metres.  In his opinion this constitutes “a practical floorplate size for a condominium 

tower.”  

[87]     He stated, giving examples, that there are approximately a dozen towers either 

under construction or in various stages of planning with tower floorplates in the range of 

approximately 440 to 635 square metres (Exhibit 27). 

ORDER 

[88]     The Board, having carefully reviewed and given consideration to all the evidence 

put before it at this hearing, orders that the appeal is allowed in part for the reasons 

outlined in this decision and a tall tower having a floorplate of approximately 507 square 

metres may be constructed on the subject property.  
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[89]     At the request of Amexon, this order is withheld pending receipt of a modified 

proposal from the Applicant that incorporates a 12.5 m setback from the south property 

line. 

[90]     At the request of DRI, this order is also withheld until advised that a s. 37 

Agreement has been executed and registered. 

 

“Sylvia Sutherland” 
 
 

SYLVIA SUTHERLAND 
MEMBER 
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